INTRODUCTION
For most people, economic opportunity defines the American Dream.' For centuries, immigrants have struggled to reach the United States for a chance to find a betterjob or open a business to support themselves and their families. Within the United States, Americans have fought to lower barriers, such as racism and sexism, that stand in the way of economic opportunity. Yet many barriers remain. In particular, government regulation has often overwhelmed the right to earn an honest living. Although these regulations are promulgated in the name of public safety and welfare, they often bar the door of opportunity and protect, not the public, but the private interest of established firms seeking to prevent competition from entrepreneurs. 2 Unfortunately, while previous generations saw economic freedom as a vital
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Is ECONOMIC EXCLUSION A LEGITIMATE STATE INTEREST? disastrous case for economic freedom in over seventy years. ' 3 Yet, despite a clear conflict between it and the decision of the Sixth Circuit Court of Appeals in a virtually identical case, 4 the Supreme Court recently declined to address the issue. 5 As a result, constitutional protection for economic opportunity remains in serious danger. That danger is further exemplified by Sagana v. Tehorio,1 6 a recent Ninth Circuit decision affirming the explicitly discriminatory labor laws of the Northern Mariana Islands on the grounds that protecting some laborers against competition from others is a legitimate state interest under the Fourteenth Amendment. Two recent trial court decisions -Merrifield v. Lockyer" 7 and Meadows v. Odom" s -explore these themes further by evaluating the constitutionality of occupational licensing laws that lack any serious public-regarding justification.
In this article, I explain why mere economic protectionism is not a legitimate state interest, and why courts must revive the common sense limits on government's authority to grant pure political favors to economic interest groups. In doing so, I focus on these four recent cases. Part I briefly describes the history of occupational licensing. Part II gives a history and overview of the Powers case. In Part III, I discuss the principles that establish why economic protectionism violates the Due Process and Equal Protection Clauses of the Fourteenth Amendment. Part IV puts these principles into concrete form by examining cases in which labor laws discriminating against immigrants have been held unconstitutional -and the Sagana case, which ignored such precedents. Part V concludes with the two district court decisions, Meadows and Merrifield, which suggest some important lessons for the future of economic liberty. Courts simply cannot avoid these lessons if the American Dream is to remain as it has long been understood.
I. OCCUPATIONAL LICENSING AS A PUBLIC HEALTH MEASURE
Occupational licensing has its roots in the medieval guild system, which required practitioners of various trades to serve as apprentices and to be approved by the guild before going into business. 9 It was only at the end of the nineteenth century, however, that government-enforced occupational licensing became a regular feature of American law. 2°1 [Vol. 14:1023
Licensing was seen as a reform measure, protecting the public from dangerous or incompetent practitioners. In Dent v. West Virginia, 2 ' the United States Supreme Court held that occupational licensing for doctors was a valid use of the state's authority to protect public health and safety. That decision was written by Justice Stephen Field, well known as the Court's leading defender of liberty of contract. 22 Yet Field held that the right to earn a living may be regulated to protect public health and safety. "It is undoubtedly the right of every citizen of the United States to follow any lawful calling, business, or profession he may choose," he wrote. 23 Under the Constitution, this right "cannot be arbitrarily taken from" any person, " [b] ut there is no arbitrary deprivation" when the state imposes "conditions . . . for the protection of society., 24 A state has the power "to provide for the general welfare of its people ... [by] prescrib [ing] all such regulations as, in its judgment, will secure or tend to secure them against the consequences of ignorance and incapacity as well as of deception and fraud. ' 25 But if a licensing scheme did not reasonably relate to public health and safety, it would unconstitutionally "deprive one of his right to pursue a lawful vocation. ' ' 26 In this decision, Field echoed his own majority opinion in Cummings v. Missouri, 27 in which the Court invalidated a law barring former Confederate soldiers from various occupations. Field held that the law was really just a disguised attempt to punish the former soldiers, contrary to the ex post facto clause. 2 ' Although the state claimed the law was merely a regulation to protect the public from dishonest and dishonorable practitioners, 29 Field rejected this as a sham: "The Constitution deals with substance, not shadows," he wrote. 30 The ban on ex post facto laws "was levelled at the thing, not the name.... If the inhibition can be evaded by the form of the enactment, its insertion in the fundamental law was a vain and futile proceeding."'"
The Good, the Bad, and the Unqualified: The Public Interest and the Unregulated Practice of General Contracting in Oklahoma, 29 TULSA L.J. 799, 802 (1994) ("Between 1911 and 1915 alone, 110 statutes licensing 24 occupations were enacted."). 21 129 U.S. 114 (1889). 22 See, e.g., The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 109-10 (1873) (Field, J., dissenting) (contending that the right to earn a living "is the distinguishing privilege of citizens of the United States"). 23 Dent, 129 U.S. at 121. 24 Id. at 121-22. Cal. 1879) (" [W] e cannot shut our eyes to matters of public notoriety and general cognizance. When we take our seats on the bench we are not struck with blindness, and forbidden to know as judges what we see as men.").
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In the years following Dent, licensing schemes were affirmed in several cases involving the practice of medicine.
2 Spurred by these successes, reformers proposed licensing requirements for many other professions, often with beneficial results for public health and safety. 33 But there has always been a darker side to occupational licensing. Businesses which cannot reasonably be said to endanger the public health increasingly came under licensing requirements during the twentieth century, so that today even arborists, 4 shorthand reporters, 35 and landscape architects 36 must be licensed. It is difficult to imagine how some of these laws can be said to protect the public safety, even by the most strained interpretation. Although any regulation of any business might, through some chain of reasoning, be described as serving the public welfare, "[o]ne would.., have to be more than a little naive to overlook the self-serving aspects of many of the goals" of such laws. 37 Contrary to their image as devices for protecting the public, licensing laws frequently do nothing more than "benefit[] the practitioners who are in the industry at the time the restrictions are imposed.
38
Scholars of occupational licensing have noted that licensing has generally been "eagerly sought" by members of the professions, "always on the purported ground that licensure protects the uninformed public against incompetence or dishonesty, but invariably with the consequence that members of the licensed group become protected against competition from newcomers.
39 Some licensing laws are patently absurd from the perspective of public safety. For example, Walter Gellhorn noted that Georgia once required professional photographers to pass a syphilis test, and Indiana required boxers and wrestlers to take a loyalty oath.' Such requirements are "probably not motivated by anything so rational as a desire to discourage competition."41 Recognizing the abuse to which licensing can be turned, the California Supreme Court explained in 1918:
The exercise of the police power is available only for the purpose of promoting the general welfare, the interests of the public as distinguished from those of individuals or persons. It cannot be used to promote private gain or advantage, except so far as the same may also promote the public interest and welfare, and it is the latter, and not the former, effect which forms the basis of the power and warrants its exercise. 4 2 Unfortunately, as with virtually all legislation, occupational licensing is subject to rent-seeking. This means that government power to regulate professions often falls into the hands of ambitious or politically adept groups who would try to use that power to enrich themselves at the expense of others. 43 As Gellhorn put it, "[A] well-knit special interest group is likely to prevail over an amorphous 'public' whose members are dispersed and, as individuals, are not in sharp conflict with the organized interest." ' In other words, legislative power to grant economic benefits or impose economic burdens often becomes a prize in the political contest -a contest won, not by the most deserving, but by those who have the most to benefit from favorable legislation, and who therefore invest the most resources in the contest. The result, as we shall see, is that licensing laws, which limit economic opportunity, were originally allowed insofar as they protected the public health and safetybut have, as economists predicted, become perverted into a tool for obstructing competition. As Justice Stevens warned twenty years ago:
The risk that private regulation of market entry, prices, or output may be designed to confer monopoly profits on members of an industry at the expense of the consuming public has been the central concern of both the development of the common law 42 While the possibility of protectionist abuse was generally seen as a necessary evil accepted for the greater good of consumer protection, in recent years, some courts have come to see protectionism as itself a legitimate purpose to be served by occupational licensing and other regulations.
II. BURYING ECONOMIC LIBERTY: THE CASKET CASES
A. Craigmiles v. Giles
Reverend Nathaniel Craigmiles was angry. Too often he saw his parishioners exploited by funeral directors taking advantage of grieving families by charging outrageous rates for coffins and other funeral merchandise. Unfortunately, some parts of the funeral industry have long employed these tactics; in 1882, for instance, the National Funeral Directors Association passed a resolution fixing prices for adult coffins at fifteen dollars, 47 a large sum in those days. That same year, Mark Twain noted the effect of funeral cartels on the consumer. "Why, just look at it," a funeral director tells Twain in Life on The Mississippi. 48 "A rich man won't have anything but your very best; and you can just pile it on, too -pile it on and sock it to him -he won't ever holler. And you take in a poor man, and if you work him right he'll bust himself on a single lay-out. ' 54 Under Tennessee law, only a person with a state funeral director's license could operate a business engaged in "funeral directing, '55 which was defined to include "the selling of funeral merchandise, and/or the making of financial arrangements for the rendering of the services, and/or the sale of such merchandise." 56 Violations of this law carried a penalty of thirty days in jail or a fine of fifty dollars or both. 57 Neither Craigmiles nor Wilson had a funeral director's license, and obtaining one is not an easy affair. Applicants for licenses must complete a course of study at a board-approved mortuary school and serve for a year as an employee of a licensed funeral director, 58 or serve a two-year apprenticeship and assist in at least twentyany person from directing a funeral without first procuring a license as an embalmer. The plaintiff did not embalm bodies, nor was embalming required under state law. The court found no public health considerations [to] justify the requirement that a funeral director be a licensed embalmer. The funeral director is concerned primarily with the amenities of the funeral service. Proper performance of his other functions.., does not require a year of college, nine months at an embalming school and a year's service as an apprentice embalmer. Id. at 512. In 1948, the Massachusetts Supreme Judicial Court declared that a proposal to forbid the operators of private cemeteries from selling headstones and monuments was an unconstitutional interference with economic opportunity. Opinion of the Justices, 79 N.E.2d 883 (Mass. 1948). Although the state could certainly regulate graveyards for the protection of public health, headstones were simply "personal property and are bought and sold like other personal property." Id. at 886. Headstones did not endanger the public health in any way; the law was "a regulation more of sellers of monuments than of cemeteries," id. at 887 -meaning, it was designed to prevent competition in the headstone market. Accordingly, the court held that this was simply an abuse of the state's regulatory authority to benefit private parties. 52 five funerals. 59 Then the applicant must pass an examination' to prove that he or she "has a reasonable knowledge of sanitation and disinfection of premises, clothing, bedding, and other articles subject to contagion and infection, and has a reasonable knowledge of the sanitation and disinfection of bodies of diseased persons where death was caused by infectious diseases or communicable diseases."'" Completing a course of study at a mortuary school, however, can be exceedingly expensive. At the time Reverend Craigmiles opened his business, there was only one board-approved mortuary school in Tennessee: Gupton College, where the funeral director's course costs between $10,000 and $12,000.62 The course of study included such matters as embalming corpses 63 and other skills which Craigmiles would never use. Contending that the licensing requirement had no connection to the public welfare, but served simply to protect a favored interest group against fair competition, Craigmiles filed a lawsuit challenging the licensing law under the Fourteenth Amendment.' He did not deal with dead bodies, he argued, and he did not have any involvement with a funeral beyond selling the coffin to the bereaved family. 65 Requiring him to undergo the training and expense of getting a funeral director's license deprived him of the liberty to earn a living in a lawful occupation, without any rational connection to protecting the public health, safety, and welfare. 66 The court agreed. 67 Although the state argued that licensure protected the public from dangerous and incompetent practitioners, the court found that the training and examination requirements had nothing to do with the business of selling caskets. Rather, "[t]he training and the exam questions regarding caskets relate only to product information and merchandising. These topics have no relationship to health and safety, but might be helpful to one who sells any product. '68 Nor did caskets themselves pose any sort of health or safety risk: "all caskets, like their contents, eventually decompose," and rarely pose any danger to the public by doing so. 69 Moreover, even "[i]n those rare instances where human remains (before burial) might present a public health concern, funeral directors do not rely on caskets to negate the threat. Instead, they rely on embalming, adjustments to the funeral arrangements, and other techniques such as the [Vol. 14:1023 use of plastic encasements for the body." 7 Moreover, the state did not require the use of caskets in human burials at all.?
Requiring a license for people selling caskets, therefore, did not protect the public from such possible rare instances of environmental or health threats. 72 The court concluded that, even under the lenient rational basis test used in cases involving economic liberty, the law was unconstitutional:
The key issue in this case is whether the funeral merchandise sales licensure requirement is a rational means of [protecting the health, safety and welfare of the public]. This Court holds that it is not. The requirement certainly has nothing to do with public health and safety.... The Court of Appeals affirmed. 74 Although the rational basis test allows the legislature to make "[e]ven foolish and misdirected" laws, the Constitution still requires that laws have some bearing on the public health, safety and welfare. 7 5 The licensing requirement, however, had no public justification; instead, "adding the retail sale of funeral merchandise to the definition of funeral directing was nothing more than an attempt to prevent economic competition." 76 Like the district court, the court of appeals noted that there was no evidence that a licensing requirement for casket sales was related in any way to protecting the public safety, and no such relationship could be imagined. 77 Instead, the legislative history revealed that the law was simply "directed at protecting licensed funeral directors from retail price competition."
7 Protecting licensees from fair competition, the court held, was not part of the government's power: "Courts have repeatedly recognized that protecting a discrete interest group from economic competition is not a legitimate governmental purpose." 83 Obtaining a license in Oklahoma is as much a burden as in Tennessee: an applicant is required to complete at least sixty hours of study in an accredited college, to graduate from an approved mortuary science program, and to serve a year as a registered apprentice."
But unlike the Craigmiles court, the district court in Powers found that this requirement was constitutional. Under the rational basis test, ajudge must seek "any reasonably conceivable purpose [that the challenged] laws might serve," 8 rather than "evaluat[ing] the effectiveness of a legislative measure as well as its economic benefits and detriments." 6 After criticizing the Craigmiles decision, Powers went on to uphold the licensing scheme even though "this court is not persuaded that the provisions in question advance the cause of consumer protection. Maybe they do and maybe they don't., 87 But the concept of occupational licensing itself is a legitimate one, the court held, 8 and even in the absence of any evidence showing that the law could, or did, serve the public health, safety, and welfare, it was "readily conceivable that the licensing provisions challenged by the plaintiffs could have been thought by the legislature to promote the goal of consumer protection." ' 8 9 The Tenth Circuit Court of Appeals affirmed the district court's decision in Powers. 90 After a long recitation of the degree of deference accorded the government under the rational basis test, 9 1 the court declared that it was Taking on the Craigmiles holding directly, the court declared that "absent a violation of a specific constitutional provision or other federal law, intrastate economic protectionism constitutes a legitimate state interest." 93 It based this decision on three primary considerations. First, it noted that Craigmiles relied on three cases to support its finding that "protecting a discrete interest group from economic competition is not a legitimate governmental purpose" 94 99 The dormant commerce clause has long been held to forbid states from discriminating against businesses from out of state, but protectionist legislation within states is a different matter.' 00 Within state boundaries, laws are subject to the Fourteenth Amendment, and since the advent of rational basis review, the Supreme Court has frequently upheld laws designed solely to protect one industry over another within a state. 1 ' Second, to apply any more serious review of legislation would threaten the validity of the post-New Deal regime of rational basis scrutiny."° Third, "adopting a rule against the legitimacy of intrastate economic protectionism and applying it in a principled manner" would require invalidating countless laws that perform no public function, but merely protect one interest group from another.°3 Economic protectionism, in fact, is a constant occupation of legislatures: "while baseball may be the national pastime of the citizenry, dishing out special economic benefits to certain in-state industries remains the favored pastime of state and local governments."'" Because legislatures pass such measures all the time, they must be constitutional. Thus, even though the licensing law bore no connection to public safety, the legislature's decision to prevent competition was legitimate, and the licensing law was upheld.
II. WHY PROTECTIONISM Is NOT A LEGITIMATE STATE INTEREST
Unfortunately, the Powers court's arguments focus too closely on the details and ignore the overriding constitutional imperative that laws must serve some public interest, rather than the private interests of specific, entrenched groups.
0 5 This rule is one of the longest-standing principles of constitutional law;" indeed, it is probably a defining trait of law itself. 0 7 Even in cases applying the rational basis test, the Supreme Court has held that some public justification for a law is still necessary.' 0°B ut the Tenth Circuit's rule means that laws enacted solely for the private benefit of particular interest groups satisfies the rational basis test.
Such a holding is inconsistent with the principle of lawfulness: it would mean that might makes right -or at least, makes constitutional. Properly understood, the Constitution forbids government from using its coercive power to support politically successful groups simply because they are successful. But, understanding why requires us to reexamine ideas about constitutional government that have been out of fashion for over seventy years. In particular, it requires us to seriously address issues of political philosophy. Since the advent of modem notions of judicial deference "3 See THE FEDERALIST NO. 51, at 324-25 (James Madison) (Clinton Rossiter ed., 1961) (characterizing "a state of nature" as a state of "anarchy... where the weaker individual is not secured against the violence of the stronger," and that government is created to "protect all parties, the weaker as well as the more powerful" from each other). 
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at all before government is created, and that the creation of the state is therefore also the creation of right and wrong,' Locke's followers believed that justice is antecedent to government, and even justifies it, since the purpose of government's existence is to protect justice from being subverted by the violence that goes on in the state of nature. Government exists only to protect people and their possessions from the initiation of force by those who wish to deprive them of their life, liberty, or property.1 6 This not only explains the purpose of government, it also limits what government can do. It would be inconsistent if the government, created to protect the weak against the strong, were to become perverted into a tool by which the strong can continue their depredations upon the weak. To put it simply, government is created to protect people from bullies and is thus inherently forbidden from becoming a bully itself." 7 If it does become the bully, then it is engaged in a logical contradiction, much like a corrupt security guard at a bank who robs the bank where he works.
The problem is that in a democratic society, groups of people will compete for the opportunity to use government's authority for their own private benefit. Modern economists refer to this as the problem of public choice, but Madison called it the problem of faction."' This problem is especially acute because the people not only make the law, but also (indirectly) judge the legitimacy of those laws when they are called into question.' If the people become corrupted and pass a law taking all No man is allowed to be a judge in his own cause, because his interest would certainly bias his judgment, and... corrupt his integrity. With equal, nay with greater reason, a body of men are unfit to be both judges and parties at the same time; yet what are many of the most important acts of legislation, but so many judicial determinations... concerning the rights of large bodies of citizens? ... Is a law proposed concerning private debts? It is a question to which the creditors are parties on one side and the debtors on the other. Justice ought to hold the balance between them. Yet the parties are, and must be, themselves the judges; and the most numerous party, or in other words, the most powerful faction must be expected to prevail.
property away from Jews, 120 such a law might be challenged in court. But since the people ultimately control the court system -by voting for presidents who choose federal judges -a powerful enough public delusion 2 ' might also prevent the courts from striking down such laws, even though these laws are contradictory to the fundamental justification for the state's existence.
What this means is that, in Lockean political philosophy, there is a difference between law and force. The distinction is found in the principle of generality. In Locke's words, the legislature's power "is limited to the publick [sic] good of the 120 In the period leading up to World War II, Germany enacted a complicated variety of statutes pursuing the policy of "Aryanization," whereby property was confiscated from 121 According to the framers, the "will" of the community must be the aggregate, permanent, and reasoned will of the community and not merely the majority's tempororary unreasoned desires. See, e.g., Letter from James Madison to James Monroe (Oct. . . beset as they continually are by the wiles of parasites and sycophants, by the snares of the ambitious, the avaricious, the desperate, by the artifices of men who possess their confidence more than they deserve it, and of those who seek to possess rather than to deserve it. When occasions present themselves in which the interests of the people are at variance with their inclinations, it is the duty of the persons whom they have appointed to be the guardians of those interests, to withstand the temporary delusion in order to give them time and opportunity for more cool and sedate reflection. Instances might be cited in which a conduct of this kind has saved the people from very fatal consequences of their own mistakes, and has procured lasting monuments of their gratitude to the men who had courage and magnanimity enough to serve them at the peril of their displeasure. THE FEDERALIST No. 71 (Alexander Hamilton), supra note 113, at 432.
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Society."' 1 2 A law differs from a mere act of force in that the former has a public justification. For example, the police officer arrests a person to protect the public from a wrongdoer. This would be "law." But an enactment which confiscates the property of Jewish citizens, simply because they are a disliked minority, would be an act of force, not justified by principles of public protection that legitimize the state in the first place. When government force is employed for private benefit rather than for a public reason, the people are not secure from arbitrary, unpredictable acts of coercion, which means that the government is failing to serve its purpose.
In modem times, the principle of generality was described as an essential component of law by Nobel laureate Friedrich Hayek. 123 For a rule to qualify as "law," Hayek contended, it must be an abstract regulation describing conduct under given circumstances -not a particular order compelling any particular person to do any particular thing. 1 2 4 Laws are "purpose-independent rules which govern the conduct of individuals towards each other, are intended to apply to an unknown number of further instances, and by defining a protected domain of each, enable an order of actions to form itself wherein the individuals can make feasible plans.' ' 12 5 Thus generality is what distinguishes law from the mere "will of the ruler. ' 126 Law, in short, is the opposite of arbitrariness. It bears emphasizing that legislation does not qualify as law simply because it is approved by a legislative majority. James Wilson told the Pennsylvania Ratification Convention "that the power of the constitution [is] paramount to the power of the legislature, acting under that constitution. For it is possible that the legislature, when acting in that capacity, may transgress the bounds assigned to it, and an act may pass, in the usual mode, notwithstanding that transgression."' ' 28 Legislation is merely a statutory creation of a particular majority at a particular time; it is simply [Vol. 14:1023 an assertion of political power,1 2 9 which means a use of coercion by the state. But legislation might be corrupt -it might be an attempt by bullies to violate the rights of an unpopular minority -and, therefore, not law. This is the rationale behind what has come to be called "substantive due process." 30 Mere enactment, therefore, cannot be due process' because law is a qualitative concept, not merely a formal label. An enactment which lacks the characteristics of law, but still deprives a person of life or liberty or property for no public reason, is a mere act of force, regardless of the procedures used to enact it. The Due Process Clause was intended (among other things) to prevent special laws whereby unpopular minorities were subjected to unfair burdens simply due to their unpopularity -that is, it was written to require that deprivations of life, liberty, and property were engaged in for legitimate public reasons, rather than as a mechanism of bullying behavior.
None of these ideas were new in the so-called Lochner era. In an article called 130 The best early example of this view is Justice Chase's opinion in Calder v. Bull, 3 U.S. (3 DalI,) 386 (1798). Chase explains that constitutions have a purpose and that legislation which blatantly contradicts this purpose is therefore unconstitutional even if such legislation is not prohibited by a constitution's express language. Id. at 383. "The nature, and ends of legislative power will limit the exercise of it." Id. Therefore legislation which attempts to "authorize manifest injustice by positive law; or to take away that security for personal liberty, or private property, for the protection whereof the government was established," and therefore is only "[a]n ACT of the Legislature (for I cannot call it a law)." Id.
'3' As Sunstein puts it, The [constitutional] prohibition of naked preferences, enforced as it is by the courts, stands as a repudiation of theories positing that the judicial role is only to police the processes of representation to ensure that all affected interest-groups may participate. It presupposes that courts will serve as critics of the pluralist vision, not as adherents striving only to "clear the channels" in preparation for the ensuing political struggle. In this respect, the prohibition of naked preferences reflects a distinctly substantive value and cannot easily be captured in procedural terms. Moreover, it reflects an attractive conception of politics, one that does not understand the political process as simply another sort of market. Sunstein, supra note 9, at 1692-93 (citations omitted).
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legislature to pass a law arbitrarily depriving a citizen of life or liberty, without fault or crime on his part, must we look in the constitution for an express disaffirmance of such a power?' 32 An act by the majority which is motivated simply out of ire or simply from a desire to, in Madison's words, "despoil and enslave the minority of individuals,"' 3 3 is an arbitrary act of force and not law. It therefore follows that to take property or liberty pursuant to such an act would be to deprive a person of property or liberty without due process of law.
Probably the clearest explanation of substantive due process occurs in the case of Loan Ass'n v. Topeka.' 34 There, the Supreme tourt held that the government violated the due process clause by spending tax dollars (taken from individuals without their consent) to invest in a private, for-profit railroad run by a small minority of individuals.' 35 The reason for this holding was that the railroad owners were using the apparatus of the state to take other people's property for their own private profit -essentially the same as if they had walked down the street with guns, stolen money from people on the sidewalk, and invested it in their railroad. "There are limitations on such power which grow out of the essential nature of all free governments,"' 36 the Court explained, which are respected by all governments entitled to the name. No court, for instance, would hesitate to declare void a statute which enacted that A. and B. who were husband and wife to each other should be so no longer, but that A. should thereafter be the husband of C., and B. the wife of D. Or which should enact that the homestead now owned by A. should no longer be his, but should henceforth be the property of B.
Of all the powers conferred upon government that of taxation is most liable to abuse.
[Vol. 14:1023 Substantive due process, in short, is a rule requiring the legislature to engage in law, rather than mere enactment. 38 When the legislature is captured by a group which seeks to steal property from a minority, or otherwise infringe on a minority's liberty, simply on the basis of their political power, it is no longer making law and, therefore, violates the Due Process Clause.
This older "class legislation" rationale for substantive due process has been supplanted in recent decades by a "fundamental rights" rationale, which provides that the primary focus in substantive due process analysis is on the nature of the right at issue in a particular case. As the Court put it in Planned Parenthood v. Casey: 39 "[T]he Clause has been understood to contain a substantive component as well, one 'barring certain government actions regardless of the fairness of the procedures used to implement them."" ' This explanation is cruder than, but still related to, the now-ignored theory of Loan Ass'n v. Topeka. 4 ' Just as mere exertions of force without public justification are off limits to the government entirely, there are some aspects of personal behavior which are simply none of the government's business, and even if legislation affecting these aspects is passed in a manner that satisfies all the procedural requirements of the law, those enactments are simply beyond the bounds of any legitimate government.' 4 2 Some rights are so valuable that interferences with them can never be imagined to serve a legitimate goal of government; hence legislation interfering with those rights are much more likely to be mere acts of force, rather than law.
Economic protectionism is a perversion of legal authority because it is a mere use of force for the benefit of a particular, private interest group. It limits the freedom of some members of society solely for the benefit of others, with no public justification.' 43 Even after the end of the Lochner era, courts have struck down abusive licensing requirements in cases where the licensed profession could present no serious threat to the public safety, or where the licensing requirement was truly absurd. ' 45 Noting that occupational licensing laws, when taken to an extreme, "possess the essentials or elements of a monopoly," the court found that professional photography did not reasonably threaten the public safety." In 1952, the Oklahoma Supreme Court invalidated the state's Watchmaking Act, which required any person practicing the trade of watchmaking to first serve afour-year apprenticeship for a licensee.' 4 7 Watchmaking simply did not endanger the public, the court held. It was far more reasonable to see the law as "placing in the hands of those holding a license the power to limit the number of those allowed to engage in watchmaking in Oklahoma, and clearly tend[ing] toward creating a monopoly," and, therefore, an abuse of the state's regulatory power. 14 8
Courts have never held that a regulation that simply benefits political insiders, for no reason other than that they are insiders, is permitted under the Due Process 
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In his remarkable article The Gild Returns to America, J.A.C. Grant candidly acknowledged that occupational licensing had led to a revival of the Medieval guild system -one which "makes use of government for its own purposes, which is a very different thing from subjecting itself to government," -and applauded the result. 4 J. POL. 303, 316 (1942 Occupational licensing could not be used for the sole purpose of excluding those who are unpopular; rather, such laws must promote the legitimate state interests of protecting the public safety by ensuring that practitioners are qualified.' 3 Both as originally understood and under its modem rational basis interpretation, therefore, the Due Process Clause forbids government from enforcing barriers on disfavored groups simply because they are disfavored.
B. Equal Protection: Animosity Is Not a Legitimate State Interest
The "class legislation" understanding of substantive due process survives not only in some aspects of modem due process law, but in equal protection law as well. Under the Equal Protection Clause, government may divide people into groups and treat those groups differently if, among other things, its goal is sufficiently compelling. Any analysis of whether a legislative goal is compelling will involve a primary question of political philosophy: What is a legitimate, or compelling, government interest?
In several cases, the Supreme Court has held that the Equal Protection Clause does not allow government to enact laws based on mere animus toward a disfavored group. Such cases date back at least to Yick Wo v. Hopkins, 54 which struck down a San Francisco ordinance aimed at shutting San Francisco's Chinese-owned laundries on the grounds that "the equal protection of the laws is a pledge of the protection See Nebbia v. New York, 291 U.S. 502 (1934) (upholding a New York law prohibiting milk companies from charging less than a minimum amount, is probably the most extreme instance of deference to economic regulation challenged under the Due Process Clause). The Court held that this was constitutional because it was designed -however absurdly -to ensure a plentiful supply of milk in the city, a public-regarding rationale. See id. at 530. And the Court acknowledged that economic regulations would violate the Clause if they were "arbitrary or discriminatory." Id. at 536 (emphasis added). See also id. at 537 (defining due process limitation as " reasonable relation to a proper legislative purpose ... neither arbitrary nor discriminatory" (emphasis added)). The Court has never held that naked economic preference per se is a legitimate state interest. One exception to this would be the "market participant" doctrine in dormant commerce clause cases. See, e.g., White v. Mass. Council of Const. Employers, Inc., 460 U.S. 204,208 (1983) . But in these cases, government is acting essentially as a private buyer in the marketplace would. The market participant doctrine simply treats states as buyers free to purchase what they wish. That choice does not curtail the economic opportunities of outsiders in the same way that state regulation does because in the latter case, the state is employing its coercive power. See Smith Setzer & Sons, Inc. v. S.C. Procurement Review Panel, 20 F.3d 1311, 1318 (4th Cir. 1994) ("[S]tate participation in the market, even participation that is frankly discriminatory in excluding foreign interests from receiving its benefits, does not establish barriers within the general market framework that impede interstate commerce, such activity falls outside the scope of the negative Commerce Clause."). of equal laws."'" In more recent cases, the Court has reiterated that legislative animus towards politically disfavored minorities is not a goal the government may pursue by creating categories of citizens. In Department ofAgriculture v. Moreno,'" the Court struck down a regulation aimed at preventing "hippie communes" from obtaining food stamps, because the regulation had no public justification but simply enforced hostility to a disfavored minority. A mere "desire to harm a politically unpopular group cannot constitute a legitimate governmental interest,"" 7 the Court held. Also, in City of Cleburne v. Cleburne Living Center, Inc.,' the Court held that the city could not deny a zoning permit simply on the basis of animus toward the mentally retarded:
[M]ere negative attitudes, or fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding, are not permissible bases for treating a home for the mentally retarded differently from apartment houses, multiple dwellings, and the like...
. [T]he City may not avoid the strictures of [the Equal
Protection] Clause by deferring to the wishes or objections of some fraction of the body politic. "Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect." ' 159 In Romer v. Evans, 6 0 the Court again repeated that "animosity toward the class of persons affected" is not a legitimate state interest and does notjustify the government treating some people differently than others.'
6 ' This line of cases has set a bottom limit to the goals government may pursue. At the very least, it may not pass laws motivated by "animosity," a term which refers to an irrational hostility toward a person on the basis of irrelevant differences, or "'we-they' antagonism"' 6 2 -what I have called "bullying" in this article. When government treats classes of persons differently, that choice must be based on some larger public benefit rationale.' 63 The same applies to cases involving economic discrimination. Yick Wo, for example, dealt with the right of Chinese immigrants to work in laundries, a prime 163 Unfortunately, as Sunstein notes, "we have seen enough to be able to say that hatred and fear can always be translated into public-regarding justifications." Id. at 62.
[Vol. 14:1023 example of the exploitation of economic regulatory authority to exclude unpopular minorities." 6 There are many other sad examples of occupational licensing laws being used to exclude oppressed racial minorities from economic opportunity. 16 
5
As Robert McCloskey pointed out, the rationale behind judicial solicitude for politically weak minorities 166 applies equally to economically excluded groups:
Prejudice against Jehovah's Witnesses for their "queerness" makes repressive governmental action more probable, and precisely because of their queerness they are not likely to be numerous enough or influential enough in any given community so that their weight will be felt in the city council. To speak of their power to defend themselves through political action is to sacrifice their civil rights in the name of an amiable fiction.... Perhaps it is true that a prosperous corporation can effectively plead its case at the bar of legislative judgment by resort to publicity and direct lobbying.... But the scattered individuals who are denied access to an occupation by State-enforced barriers are about as impotent a minority as can be imagined. The wouldbe barmaids of Michigan or the would-be plumbers of Illinois have no more chance against the entrenched influence of the established bartenders and master plumbers than the Jehovah's Witnesses had against the prejudices of the Minersville School District. 167
The taxes on out-of-state insurance companies than on in-state insurance companies. The tax was immune from dormant commerce clause challenge, 69 but the Court found that the tax violated the Equal Protection Clause. "In the equal protection context," wrote Justice Powell for the Court, "if the State's purpose is found to be legitimate, the state law stands as long as the burden it imposes is found to be rationally related to that purpose." 70 The purpose that the state provided as justifying the discriminatory tax was to protect domestic insurance companies against competition from out-of-state companies. The Court rejected this because then any discriminatory tax would be valid if the State could show it reasonably was intended to benefit domestic business. A discriminatory tax would stand or fall depending primarily on how a State framed its purpose -as benefiting one group or as harming another. This is a distinction without a difference ....
[P]romotion of domestic business by discriminating against nonresident competitors is not a legitimate state purpose.'
It is especially important that the Court saw through the state's argument that it was not trying to harm outsiders, only to benefit insiders.' The Court spurned this "distinction without a difference," and in doing so, cited Bacchus Imports Ltd. v. Dias,' 73 a dormant commerce clause case which rejected a similar argument advanced in defense of a state protectionist law. "Virtually every discriminatory statute," the Court noted in Bacchus Imports, can be viewed as conferring a benefit on one party and a detriment on the other, in either an absolute or relative sense. The determination of constitutionality does not depend upon whether one focuses upon the benefited or the burdened party.... It is always possible to hypothesize that the purpose underlying a classification is the goal of treating one class differently from another. A statute's classifications will invariably be rationally related to a purpose so defined, since the "purpose" is, in effect, a restatement of the classification.... [This] would... render the rational basis standard no standard at all.
Id. (citation omitted).
173 468 U.S. 263 (1984).
[Vol. 14:1023 always be said that there was no intent to impose a burden on one party, but rather the intent was to confer a benefit on the other.' 74
Ward stands for the proposition that something more than a simple naked preference -some public-regarding justification -must support any government act granting economic benefits to some groups over others. As the Eighth Circuit Court of Appeals has put it: "[I]t is untenable to suggest that a state's decision to favor one group of recipients over another by itself qualifies as a legitimate state interest."' 7 5 Finally, as McCloskey suggested, it is often helpful to compare the judicial treatment of economic liberty to other kinds of liberty. It would hardly be maintained that a legislature's desire to promote, say, a particular religion, would be a legitimate state interest entitling it to forbid the free exercise of competing religions, or that the legislature's desire to advertise a particular message -which the legislature certainly may do 17 6 -would permit it to censor opposing messages.
17 7 Yet this is the principle adopted by the Powers court. The legislature's decision to grant protection to a politically favored group is legitimate, regardless of whether doing so has some public-regarding justification; the legislature's act legitimizes itself. By that principle, unfortunately, there is no possible limit to the range of "legitimate" government interests, and the notion of distinguishing them from illegitimate interests is a sham. 
III. ECONOMIC EXCLUSION IN PRACTICE
A. Protecting the Wages of Natives Is Not a Legitimate State Interest
The tendency of legislatures to restrict employment opportunities to favored constituencies is a constant threat to the rights of aliens who are entitled to the equal protection of the law. ' 79 Hostility toward immigrants and immigration routinely has been predicated on competition forjobs. Among the most extreme examples is the California Constitutional Convention of 1878, called in large part to protect white European immigrants from competition from Chinese immigrants. 8° Delegates at the Convention came close to prohibiting the Chinese from owning property or working for any corporation. In striking down a similar law shortly thereafter, one federal judge expressed shock that such legislation as this could be directed against a race whose right freely to emigrate to this country, and reside here with all 'the privileges, immunities, and exemptions of the most favored nation,' has been recognized and guaranteed by a solemn treaty of the United States, which not only engages the honor of the national government, but is by the very terms of the constitution the supreme law of the land.' . 3 and it required that for any business employing more than five workers, at least eighty percent of the employees must be American citizens.' 84 The law was an admittedly protectionist measure, the Court held, and the result was that "the [Vol. 14:1023 complainant is to be forced out of his employment as a cook in a restaurant, simply because he is an alien."' 5 But the right to earn a living "is of the very essence of the personal freedom and opportunity that it was the purpose of the [Fourteenth] Amendment to secure," ' 6 and if this right "could be refused solely upon the ground of race or nationality, the prohibition of the denial to any person of the equal protection of the laws would be a barren form of words.' 8 7
The state contended that the law was a public safety measure in that protecting the wages of native workers was a public service.
8 But the Court rejected this argument:
It is no answer to say.., that the act proceeds upon the assumption that "the employment of aliens unless restrained was a peril to the public welfare." The discrimination against aliens in the wide range of employments to which the act relates is made an end in itself and thus the authority to deny to aliens, upon the mere fact of their alienage, the right to obtain support in the ordinary fields of labor is necessarily involved....
... The restriction now sought to be sustained is such as to suggest no limit to the State's power of excluding aliens from employment .... The discrimination is against aliens as such in competition with citizens in the described range of enterprises and in our opinion it clearly falls under the condemnation of the fundamental law. 1 89 Similarly, in Takahashi v. Fish & Game Commission,190 the Court found a California law prohibiting Japanese citizens from obtaining licenses to fish off the state's coast to be unconstitutional.' 9 ' The Court held that, although the federal government may regulate immigration, such a power does not permit a state to "adopt... the same classifications to prevent lawfully admitted aliens within its borders from earning a living in the same way that other state inhabitants earn their living."' 92 Again, the law was designed to protect natives against competition from outsiders -an interest which the Court did not consider legitimate. And in Sugarman [Vol. 14:1023 of Labor, which seeks resident workers to place in the position instead.°3 At least ten percent of an employer's work force must be made up of residents. 2°4 The Department of Labor preapproves all employment contracts for nonresident workers, and employers are required to post a bond covering three months of wages, medical coverage, and repatriation expenses. 0 5 Employers must pay nonresidents biweekly, in cash, and must pay special minimum wages. 2 ' The NWA forbids the hiring of nonresident workers for certain jobs entirely. 0 7
Bonifacio Sagana was a nonresident worker who entered the CNMI in 1991 and worked as a security guard until 1994.208 After running into trouble with immigration authorities in the CNMI, Sagana filed a civil rights lawsuit seeking a legal declaration as to whether he "ha[d] the right to freely market his labor in the common occupations of life to any prospective employer without restriction and on equal terms as any citizen for so long a period as [he was] lawfully admitted to the CNMI as a nonresident worker., 2 0 9 The question before the court was therefore very precise, and the court assumed for purposes of the case that Sagana had been legally admitted. 1 0
The Ninth Circuit found that the NWA's restrictions on employment were not designed to protect the public against dangerous or wrongful business practices, but were instead designed to protect residents against competition from lawfully admitted nonresidents. 21 ' Nevertheless, the court held, such preferences served a legitimate state interest:
The CNMI legislature has seen fit to create a temporary class of employees for the purpose of bolstering the CNMI economy, giving job preference to its residents, and protecting the wages and conditions of resident workers while enforcing a system to control and regulate its visiting laborers. These are reasonable, important purposes. 2 12 [Vol. 14:1023 these preferences are simply attempts to subsidize beneficiaries rather than to harm outsiders, since this is a distinction without a difference. Unfortunately, as with Powers, the Supreme Court denied certiorari in Sagana. 224 what could possibly, in principle, violate the Equal Protection Clause. Protectionism is simply a naked preference -a benefit granted to insiders because they are insiders, and a wall excluding outsiders simply because they are outsiders. While the government certainly has the authority to create laws which incidentally benefit private parties in the pursuit of general public benefits, not until Powers did a court hold that the legislature may grant monopoly preferences to preferred groups solely on the basis of their political power. state's own expert witness admitted -was designed simply to protect the monopoly rates of licensees. The plaintiffs 229 are wildlife control workers; they trap or exclude vertebrate pests -such as pigeons, rats, skunks, or raccoons -from structures, and they install spikes or netting on building ledges to keep birds from roosting on them. 230 Alan Merrifield and the other plaintiffs do not use pesticides.
IV. THE FUTURE OF ECONOMIC
2 3 ' But, under California's Structural Pest Control Act, any professional engaged in vertebrate pest control in any structure must obtain a Branch 2 Structural Pest Control Operator's License. 232 This can be a significant burden because even to take the two-hundredquestion licensing examination, an applicant must first show proof of having served two years in the employ of a licensee. 233 More disturbingly, the exam does not test an applicant's knowledge of non-pesticide techniques of pest control; instead, it is overwhelmingly devoted to a person's knowledge of the proper techniques of handling pesticides. 234 For example, although a person must take and pass this test before putting pigeon-deterring spikes on a building, the examination does not contain a single question about pigeons, or any other kind of bird, or about spikes. 235 Instead, the exam is overwhelmingly devoted to testing an applicant's knowledge of the proper ways of handling, using, and storing pesticides, and about invertebrate pests such as moths. 236 Perhaps recognizing the silliness of requiring people who do not use pesticides to become experts on the use of pesticides, one state legislator sought to amend the law in 1995 to eliminate the licensing requirement for non-pesticide practitioners. 237 When this proposal became known, however, licensed pest control workers, seeking to maintain their control over the industry, opposed it. One organization in particular, the Pest Control Operators of California (PCOC) lobbied legislators and sent representatives to meetings hoping to dissuade the legislature from passing the bill. One of these lobbyists was PCOC's Eric Paulsen, who later testified as the state's expert witness. Paulsen explained his organization's opposition to the bill:
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[O]ur position would be that -you know, at that time that anyone trapping these animals should be licensed. And then in the process of saying, Well, we need to find a compromise, which is what Assemblywoman Brown called this meeting, you know, and had her staff oversee, to find a compromise so that the licensing agencies and the industry that is currently licensed to do this activity and the currently unlicensed individuals could find a ground where -Well, what's going to be a reasonable rational way to divide this up so that these individuals can do what they want to do. Their primary purpose that they were pushing forward was the trapping of mostly vertebrate mammals, but they also talked about birds.
I said, Well, you guys keep the pigeons. Will that keep you happy? So you will not oppose our bill. Keep rats, mice and pigeons. And we'll take these others. 3 The result of this attempt to divide up the pest control industry was an alteration to the 1995 amendment which defined the term "vertebrate pests" as not including rats, mice, or pigeons.
23 9 Thus, under the current law, any person practicing structural pest control must obtain a license, with the exception of practitioners who do not use pesticides -but this exception does not apply when the work being done involves pigeons, rats, and/or mice.
In other words, if a professional installs a screen on a building to keep a raccoon out, she does not need a license; if the same person installs the same screen on the same building to keep a rat out, she does. Excluding pigeons requires a license; excluding seagulls does not. Meanwhile the test the person is required to take requires her to become familiar with the handling and storage of pesticides which she does not use -but does not contain a single question about pigeons that she does deal with.
Mr. Paulsen testified that the requirement that a person have a license for pigeon, rat, and mouse work, but not for seagull, squirrel, or raccoon work, was "an interesting quirk in the law."" 4 Asked to explain what he meant by a "quirk," he testified that the law was "a political piece of legislation in order to make a particular constituency happy, but it harms the consumer because the consumer ends up with somebody coming in and doing what has traditionally been a behavior that requires a professional license." 2 4 The PCOC believed that all pest control work Finally, Paulsen concluded that "as it pertains to the specific rationale for separating them [i.e., pigeons, rats, and mice from other animals] ... from a public perspective, it might be irrational, and.., from my perspective it would make more sense to leave it all under the Structural Pest Control Board.,
243
The phrase "from a public perspective it might be irrational" is a precise way to sum up the Merrifield, Powers, and Sagana cases. If mere protectionism is a legitimate state interest, as Powers held it to be, occupational licensing laws need not be rational from a public perspective. Simply dividing up the market would be a legitimate state interest in itself. But the principles of due process and equal protection require that laws must serve "'the protection of society,"' 2 " rather than the protection of private beneficiaries.
The Merrifieldplaintiffs alleged that requiring them to get a Branch 2 Structural Pest Control Operator's License deprived them of their right to earn a living without a rational connection to public health and safety. 245 In reply, the state contended that requiring the license for pigeon, rat, and mouse work, but not for work on other pests, was rational, because these are the most common and destructive vertebrate pests.
2 ' As to the fact that the test contains virtually no questions about these animals, the state argued that this was irrelevant because the test is required to ensure 242 Id. at 46-47. 243 Id. at 149. 
